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Exemptions From Registration Under

The Securities Act of 1933
By LELAND E. MODESITT

The preparation of a registration statement with the United States Securities and Exchange Commission requires considerable detail work and
time by the attorney and considerable expense to the client. The purpose
of this article is to point out and briefly explain the exemptions available for
new financing programs. Since 1933 a number of acts affecting securities and
security transactions have been passed by Congress,' but for all practical
purposes it may be said that new financing by an issuer comes within the
purview of the Securities Act of 1933.
The Act itself provides several exemptions and these have been supplemented by certain exemptions promulgated by the Commission pursuant to
the authortiy given by Congress in Section 1 (b) of the Act.
Private Offerings
The exemption available for what is commonly known as a "private"
offering appears in Section 4(1) of the Act. The exact language is: "* * *
transactions by an issuer not involving any public offering." What constitutes such a transaction is a question of fact for which neither Congress nor
the Commission has drawn up an unequivocal definition or test. 2 The principal factors to be considered are:
' The Federal laws administered by the Commission are the Securities Act of 1933,
the Securities Exchange Act of 1934, the Public Utility Holding Company Act of 1935,
the Trust Indenture Act of 1939, the Investment Company Act of 1940, and the
Investment Advisers Act of 1940. The Commission also assists the Federal courts in
connection with certain corporate reorganization proceedings under Chapter 10 of the
National Bankruptcy Act.
'The various state "blue sky" laws ordinarily provide that if the issue is offered
to less than a specified number of persons it constitutes a private offering and is exempt
from registration with the State Securities Commission.
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1. The number of offerees and their relationship to each other and
and to the issuer.
2. The number of units offered.
3. The size of the offering.
4 The manner in which the offering is made.
With respect to factor number 1 above, the word "offerees" should be
emphasized. Although the distinction between offeree and purchaser is an
obvious one, it is frequently overlooked. On the theory of an exempt private offering, the following type of advertisement is commonly published in
a newspaper or trade journal without regard for the registration requirements
of the Securities Act. "Wanted-three individuals to purchase original offering of 10,000 shares of common stock of new manufacturing concern.
Write P. 0. Box 333 for particulars." Although there may be only three
ultimate purchasers, the number of offerees is infinite and, therefore, such an
advertisement in itself constitutes a public offering of securities.
It has been held that a stock offering only to individuals who were already stockholders of a corporation was a public offering. 3 A sale of a large
block of stock to one person may be a private offering if he takes it for investment, but if he takes it with the intention of selling part or all of it, he
becomes an underwriter and the exemption for "transactions by an issuer not
involving a public offering" does not exist. 4 Where, prior to a contemplated
public offering, the officers and directors of a new corporation purchase stock
for cash or in exchange for property transferred to the corporation and intend to hold all of this stock for investment purposes, these transactions constitute an exempted private offering. The availability of this exemption under
such circumstances is questioned only when subsequent events tend to disprove that the stock was originally taken for investment; as for example,
when an officer who allegedly takes for investment sells some of his stock
from time to time in lieu of a regular salary. If there is any question it may
be desirable to submit the facts to the regional office of the Commission for
an opinion.
Intrastate Offerngs
If the new corporation can best distribute its securities in the state of
its domicile because the officers and directors are well regarded there or there
is considerable local interest in the company's prospects, it should take advantage of the exemption provided by Section 3 (a) (11) of the Securities Act,
which exempts "Any security which is a part of an issue sold only to persons resident within a single state or territory, where the issuer of such
security is a person resident and doing business within, or if a corporation, incorporated by and doing business within such state or territory."
'S.E.C. vs. Sunbeam Gold Mines Co., 95 F(2nd) 699; Merger Mines Corp. et al
vs. Crismer, 137 F(2nd) 335, 320 U. S. 974, 88 L. Ed. 478.
'Merger Mines Corporation vs. Crismer, supra.
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Since this exemption is unlimited in amount and requires no action
whatever, it is subject to abuse, and is, therefore, strictly construed. The
convenient of the exemption was so tempting that in one case dummy corporations were incorporated in several states. Each of these companies distributed its stock in the state of its domicile, but the aggregate proceeds from
stock sales went to the operating company. In such a case, form will be disregarded for substance and the exemptions sought will be disallowed. The
issue to be sold under the exemption must be clearly differentiated from other
offerings sold to non-residents. Although the creation of a certain "class" of
securities for intrastate offering seems to be the most practical solution where
the corporation also desires to sell to non-residents, such a plan is not necessary
and under some circumstances it is not satisfactory. A block of authorized
but unissued common stock may constitute a separate "issue" if it is to be
issued for the first time and has no connection with previous offerings of the
same class of stock. On the other hand, a Class A common stock and a Class
B common stock which are substantially identical would not be separate
issues under this exemption, where it is intended to make a simultaneous offering of one to residents and of the other to non-residents. Of course, the
exemption would not apply where the securities are initially sold to a resident
who proceeds to redistribute them to non-residents. This does not mean that
sales through an underwriter defeat the exemption. Sales may be effected
through an underwriter if the ultimate distribution is to bona fide residents.
Where stock is issued to promoters in exchange for property or services as a
"1private offering," this may destroy the intrastate exemption on a simultaneous
offering to residents for cash, if one or more of the promoters is a nonresident. However, both examples may be available if two classes of stock
are being offered, one class under each exemption, and there is a substantial
and not merely nominal difference in rights of the two classes.
Exemptions Under Regulcations Adopted by the Commission
The legislative authority for other exemptions is Section 3(b) of the
Securities Act which provides: "The Commission may from time to time by
its rules and regulations, and subject to such terms and conditions as may be
prescribed therein, add any class of securities to the securities exempted as provided in this section, if it finds that the enforcement of this title with respect
to such securities is not necessary in the public interest and for the protection
of investors by reason of the small amount involved or the limited character
of the public offering; but no issue of securities shall be exempted under this
subsection where the aggregate amount at which such issue is offered to the
public exceeds $300,000."
The exemptions heretofore mentioned are preferred because they involve only factual compliance by the issuer. However, if the offering does
not qualify under one of these, one of the exemptions under the Commission's
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regulations, particularly Regulation A, is probably available. The provisions
of these regulations will be discussed briefly.
Regulation A
Under this regulation a public distribution of securities, the offering
price of which does-not exceed $300,000, is authorized in any twelve-months
period if made by the issuer. If the distribution is made for the benefit of a
controlling stockholder of the issuer, the offering price may not exceed
$100,000. If a public distribution is made by both the issuer and such controlling stockholder in the same twelve-months period, the aggregate amount
may not exceed $300,000.
Qualification for the exemption involves filing a letter of notification
with the Commission five days prior to the offering date. It can be prepared
quickly by one reasonably informed of the facts, although it may be troublesome to promoters whose plans are still in the embryonic stage. The letter must
state the name and address of the issuing company, the full names and addresses of its officers and directors, the amount of securities proposed to be
offered, the names of underwriters, if any, and the amount of commissions
and underwriting expenses, the amount of securities offered to the public for
consideration other than cash, and the amount of securities offered within
a twelve-months period preceding the present offering date. The approximate
date of the proposed public offering and a brief statement of the purposes
for which the proceeds will be expended must be set forth.
Three-page forms for this letter of notification under Regulation A are
available at any regional office of the Commission.
If sales literature, including a promotion letter, a written opinion of
some technical expert or a prospectus, is used, Rule 223 requires that copies
be filed in triplicate with the Commission five days prior to their release.
Paragraph (c) of the above rule, quoted below, explains what disclosures are
mandatory in all sales literature.
"No written communication, advertisement, or radio broadcast,
shall be used * * * unless it contains the following information:
"(1) The name of the person or persons by, on behalf of, or
for the benefit of whom the securities are being offered.
"(2) The number of shares or other units being offered and
the amount of underwriting discounts or commissions per unit or,
if none, the perunit amount of expenses incurred or to be incurred
in connection with the distribution of the securities (estimate if
necessary).
"(3) The aggregate amount of underwriting .discounts and
commissions, or, if none, the aggregate amount of expenses incurred
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or to be incurred in connection with the distribution of the securities (estimate if necessary).
"(4) If the securities are being offered by, on behalf of, or
for the benefit of the issuer, the purposes for which the net proceeds from the securities are to be used."
On the first page of such sales literature, in type as large as that generally
used in the body thereof, a statement in substantially the following form must
appear:
"Because these securities are believed to be exempt from registration they have not been registered with the Securities and
Exchange Commission; but such exemption, if available, does
not indicate that the securities have been either approved or
disapproved by the Commission or that the Commission has
considered the accuracy or completeness of the statements in
this communication."
If these matters are set forth, the sales literature may contain whatever
5
additional information the'seller wishes to convey to respective purchasers.
There need not be filed copies of any advertisement or communication which
does no more than identify the securities, state the price thereof, and state
by whom orders will be executed.
Securities Excluded From The Regulation A Exemption
Rule 221 explains what securities dp not qualify for the Regulation A
exemption. Generally. speaking, a majority of these are issues, the issuers or
underwriters of which have been found guilty of federal or state security
violations. Securities not in the above category which are excluded from the
general exemption of Regulation A are: securities of investment trusts or
investment companies, fractional undivided interests in oil and gas rights,
and interests in oil royalty trusts.
Assessable shares in mining companies are not explicitly excluded from
the Regulation A exemption. However, the ruling that "the offering price
of assessable securities shall include the aggregate amount of all assessments
legally leviable thereon at the time of the offering thereof or at any time
thereafter" makes the Regulation A exemption practically unavailable for
offerings of assessable shares. For mining securities subject to assessment, an
exemption is available under Regulation A-M, the provisions of which are
briefly discussed below.
'The following admonition appears in a note to Rule 223: "The material filed
pursuant to this rule is required to be filed solely for the information of the Commission to aid it in the enforcement of Section 17 of the Act, and not for the purpose of
enabling the Commission to cite any deficiency in the information contained therein.
The failure of the Commission at any time to take action upon any information filed
pursuant to this rule does not indicate that the Commission considers the information
accurate, complete or not misleading."
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Regulation A-M
This exemption for assessable securities of mining corporations is limited
to $100,000 in any yearly period, and regardless of amount, not more than
one offering may be commenced by the issuer in any period of one year.
A prospectus containing certain information must be presented to each person to whom the shares are offered at the time of the initial solicitation of
each such person. 6 Three copies of this prospectus should be filed with the
appropriate regional office of the Commission at least ten days prior to the
use thereof, and such copies should be accompanied by a letter of transmittal,
showing the aggregate offering price of the issuer's securities being currently
offered to the public and the aggregate sales price of the issuer's securities
sold to the public for its account within the year previous to the filing of the
prospectus.
The regulation requires that the notice of assessment sent to each stockholder shall be accompanied by a statement setting forth certain information, 6 and that three copies of such statement shall be filed ten days prior
to the use thereof. In general, this statement informs the stockholder about
the amount of funds previously raised by the company, the purposes for
which the funds were expended, the improvements and development work
at the mining property through the use of such funds, the existence or nonexistence of developed ore reserves, the location and history of the property,
the character, extent and condition of underground workings, the nature of
titles to the property noting any defects or liens thereon, the aggregate amount
of present assessment and the purposes for which it will be expended.
Regulation B
This regulation provides an exemption for offerings consisting of undivided interests in oil and gas rights, the total offering price of which does
not exceed $100,000, upon filing an offering sheet with the Commission and
fulfilling certain other conditions.
The exemption is not available if the offeror is an unregistered "dealer,"
as that term is defined iri the Securties Exchange Act of 1934,7 or if the
operating lessee owns or will own less than a forty per cent (40%) working
'The

statements required in both the prospectus and the assessment notice are

itemized in The General Rules and Regulations Under the Securities Act of 1933, a
copy of which may be obtained from the Philadelphia office or any regional office of
the Commission. As reference to an official publication should be made by each applicant for exemption, a thorough discussion of the required disclosures is not attempted

in this article.
' The term 'dealer' means any person engaged in the business of buying and
selling securities for his own account, through a broker or otherwise, but does not
include a bank, or any person insofar as he buys or sells securities for his own account,
either individually or in some fiduciary capacity, but not as a part of a regular business."
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interest in the tracts involved, or less than forty per cent of the one hundred
per cent of all gas, oil and other hydrocarbon substances produced.
Offering Sheets
The Regulation prescribes that the factual data required in the offering
sheets shall be submitted on the appropriate schedule.
These schedules are:
Schedule A. If the interests offered are producing landowners' royalty
interests.
Schedule B. If the interests offered are non-producing landowners' royalty interests.
Schedule C. If the interests offered are producing overriding interests,
working interests, or participating interests.
Schedule D. If the interests offered are non-producing overriding interests, working interests, or participating interests.
Schedule E. If the interests offered are oil payments, gas payments, or
oil and gas payments to be made from tracts represented to
be producing at the time of the offering.
Schedule F. If the interests offered are oil payments, gas payments, or
oil and gas payments to be made from tracts represented to
be non-producing at the time of the offering.
Although these schedules vary in certain particulars according to the
type of interest being offered, the same information, broadly speaking, is required on each of them.
The first part of the schedule is a separate page in the form of a notice
to investors which states, in general, that the Commission has not approved
or disapproved the interests, that the offering sheet must be delivered to every
person solicited, that any payment received by the purchaser of an interest
should not be considered as income until the capital invested has been returned,
that the offeror shall supply each purchaser with satisfactory evidence of title,
and that no estimation of the amount of recoverable oil which is not included
in the offering sheet has been used to induce the sale.
Following the standard notice described above, the offeror must set forth
information relative to the size of the offering, the nature of the interests
offered, whether drilling was every attempted on the instant tract and its
proximity to producing wells, and whether any representation is made that
the drilling of a well on this tract is contemplated which will increase the
value of the tract. Exhibits to be incorporated in the offering sheet comprise
a copy of the deed or other instrument of conveyance and a plat of the tract
involved and the surrounding area to a distance of one-fourth of a mile on
all sides showing lease boundaries and the names of farms and operators on
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the tract and data upon any wells previously drilled on the tract. Instruction
sheets for each type of schedule are available at any office of the Commission.
Other Conditions of Exemption
In addition to the preparation of the offering sheet, the other conditions
are:
(1) Filing of four copies of the offering sheet with the Commission.
(2) Delivery of a copy of the offering to every person solicited at
the time of the original offer to sell.
(3) Offering sheet must be fully effective in all respects at the time of the
initial offer and at the time of making each contract.
(4) Offeror shall furnish evidence of title satisfactory to each purchaser.
(5) Filing of a report of sale within fifteen days of the contract of sale,
such report to be kept confidential."
Cases In Which Offering Sheets And Other Conditions Are Not Required.
Compliance with the procedure outlined above is not required, provided all prospecti, circular letters, or circular communications sent through
the mails to be used in lieu of an offering sheet are filed simultaneously with
the Commission, when the transaction is one of the following:
(1) Offers to persons regularly engaged in the production of oil and gas.
(2) Offers to a registered dealer who maintains a bona fide place of
business in the state where the oil and gas property is located.
(3) Offers to a registered dealer, who does not maintain a place of business in the state where the property is located, upon condition that
such dealer files a written report of the sale within fifteen days thereafter.
(4) Offers to a corporation or trust, not required as a dealer, assets of
which consist principally of oil or gas rights, if stock of such corporation or trust is registered under the Securities Act, on condition
that the offeror file a report of the sale within fifteen days thereafter.
The requirement that estimates of the amount of oil and gas recoverable
from the tract involved or from any other tract for comparative purposes
cannot be used in connection with an offering unless incorporated in the offering sheet on file shall not apply to sales to persons regularly engaged in
the production of oil and gas.
There are no fees in connection with applications for exemptions from
registration under the regulations mentioned herein
Oil royalty trusts offering shares of interest may apply for exemption
under Regulation B-T, which is not discussed in this article because of its
very limited application.
' The Commission furnishes a standard 2-G form upon which these reports may be
submitted.

